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Legal No 9 – Pre-Trial Detention
The legitimate use of pre-trial detention aims to safeguard the
integrity of the criminal justice process, including to prevent suspects from absconding or tampering with evidence before trial,
pending trial or appeal, and from committing further crimes.
However, the right to liberty and the presumption of innocence
require that liberty awaiting trial should be the rule and detention the exception. Article 9 of the ICCPR provides that pre-trial
detention should not be the general rule for those awaiting trial
and that release should be subject to guarantees to appear when
needed for the purposes of criminal proceedings.1 Pre-trial detention, therefore, should be used as a last resort, for the shortest time possible, and only for the most serious offences.2 Related violations include freedom from arbitrary arrest or detention,3
the right to a fair and public trial,4 without due delay5 and the right
to be presumed innocent.6

absconding is interpreted (unduly) broadly; where there
is a lack of means for financial guarantees; where criminal justice processes are confession-based; the lack
of legal assistance; its over-use with respect to petty
crimes; ineffective (i.e. ill-trained, ill-equipped etc.) law
enforcement authorities; where there are a lack of alternatives; where there are delays in judicial system due to
organizational capacity (e.g. distances, available judges); corruption.13 Excessive pre-trial detention affects
the individual, state and society. For the individual, it
might amount to a violation of his right to liberty (arbitrary detention) and will expose to an increased risk
of ill-treatment. Often, it leads to loss of employment
and, in turn, livelihood not just for an individual but also
dependent family and community. Overcrowding increases levels of tension in relations between staff and
inmates and among inmates, which may result in physical ill-treatment by staff and inter-prisoner violence.
Relatedly, overcrowding also puts increased strain on
the prison system to provide for basic needs such as
food, medicine, and facilities, leading to sub-standard
conditions of detention. It also carries a public health
hazard as it increases the risk of contagious disease
being spread. Further, for the authorities, it will place
additional, unnecessary strain who, in turn, cannot ensure humane conditions, safety and security and resocialisation. For the society, excessive use of pre-trial detention represents a strain on family ties, an unjustified
financial burden and increases the risk of recidivism.

JUSTIFICATIONS
Lawful use of pre-trial detention is governed by the principles of necessity, proportionality and reasonableness.
Detention is to be based on a reasonable suspicion and
substantively determined on an individual basis taking
into account all circumstances with respect to the legitimate aims mentioned above. When considering whether pretrial detention is warranted, judges must assess
the seriousness and nature of the alleged offence, the
strength of the evidence, the likely sentence if convicted and the personal circumstances of the accused.7
Relatedly, any instance of detention must be subject to
a regular review and to the right of the detainee to be
brought to trial within a reasonable time.8 Where detention is no longer justified, the accused must be released,
otherwise the detention is rendered to be arbitrary.9
Competent authority: the decision to impose pre-trial
detention can only be conferred to a judicial authority.
Judges must stipulate a maximum duration of detention as part of their decision.9

ALTERNATIVES & SOLUTIONS
Non-custodial alternatives are to be considered and, where appropriate, implemented as early as possible.11 Possible alternatives to pre-trial detention include: bail; reporting requirements;
supervision; residence; restrictions; surrender of travel documents; financial or other guarantees.
Beyond alternatives, solutions to excessive use of pre-trial detention include but are not limited to decriminalising petty crimes,
enshrining time limits on a person’s detention, ensuring that accused persons are able to access legal aid and monitoring places of detention. Access to and the presence of legal and health
professionals are key safeguards against abuse and demonstrably vital in improving the transparency of detention processes.
Proper registration and documentation of pre-trial detention are
also important.

EXCESSIVE USE: CAUSES & COSTS
Excessive use of pre-trial detention is a problem in
many legal systems around the world.12 This results
from a number of factors including: where the risk of
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Investigative capacity: it is imperative to enable law enforcement authorities to conduct investigations in a timely and
effective manner in order to avoid undue delays and to avoid
over-reliance on confessions.



Defence preparation: pre-trial detention ‘lessens a suspect’s
possibilities of defence, particularly when the person is poor
and cannot rely on a defence counsel or support to obtain
evidence in his favour’.14



Access to the outside world: pre-trial detainees must be allowed, ‘under necessary supervision, to communicate with
their family and friends at regular intervals’.15 Restrictions
cannot be total.



Segregation: to protect their presumption of innocence, pretrial detainees must also be segregated from convicted prisoners. Solitary confinement should however not be used as a
general rule, given its harms and potential use as a coercive
tool.16



Redress: Those subjected to unlawful or arbitrary arrest or
detention are entitled to effective remedies and reparations.17



The right to trial within a reasonable time: There is no specific
time limit of what amounts to arbitrary or unlawful. Reasonable time is a matter of assessment on a case-by-case basis.
Considerations of resources for criminal justice administration and delays in evidence gathering were not found to be
legitimate justifications in one case.18 International bodies
have however provided guidance on outer limits in some
cases.19
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