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TORTURE & POLICING

ACCESS TO A DOCTOR6

Whilst acknowledging that the police play a vital role in
preventing and combating crime as well as in maintaining law and order in our societies, police powers to apprehend, detain and question suspects, particularly when
coupled with public and political pressure applied to police, bring with them an inherent risk for abuse. In fact, experience shows that the risk of police torture and ill-treatment is greatest during the first few hours after a person
has been apprehended. Legal safeguards against torture
and ill-treatment, as described below, guide authorities in
their treatment and protection of detained persons to reduce the risk of torture and ill-treatment. This linkage is
uncontested, yet the gulf between legislation and practice
remains pronounced.

RIGHT TO NOTIFY A THIRD PERSON

1

is an essential safeguard to establish contact between the detainee and the outside world and, in
turn, facilitate social and professional support and
a means to follow their treatment. The information
to be provided should necessarily include the detaining and supervising authorities, the time and
location of detention, and the health state of the
detainee.2 This should be provided to a person of
the detainee’s choosing, at the outset of their apprehension.3 The person can be notified in a number of ways including directly by the detainee or
by a police officer in the presence of the detainee.
The details of time and person contacted, or when
intended notification is not successful, should be
registered. Should the detained person choose not
to notify a third person, this should also be recorded and countersigned by the detainee. It may also
be legitimate for notification to be delayed in certain cases.4

upon request, without delay or limitations, possibilities for denial or discretion on the part of the
police to make an assessment whether medical
care is needed, must be respected. This right is
not the same as the provision of emergency care.
Medical examinations must be conducted by an
independent, competent health professional, who
properly documents and reports detected injuries
to a competent authority, conducted in a confidential manner and not in the presence of a police officer, as that is likely to discourage detainees from
revealing any torture or ill-treatment by the police.

INFORMATION ON RIGHTS7
It is axiomatic to state that a person needs to know, from
the outset of apprehension, of their rights and how to ask
for them in order to be able to exercise them. The authorities bear the onus to effectively (verbally and in writing),
accessibly and promptly (and not depending on a formal
declaration of being a suspect) inform a person, upon
deprivation of liberty, in a manner that they fully understand, as depending on their age, education, language and
other factors effecting mental capacity.

LENGTH OF POLICE CUSTODY & THE
ROLE OF JUDGES AND PROSECUTORS8
Persons in police custody need to be brought before a judicial authority as soon as possible. Delays
beyond 48 hours must be absolutely exceptional
and justified.9 The importance of this safeguard
lies in the fact that it is the first authority, independent of the police, to see arrested persons and
scrutinize the legality of detention, a detainee’s
treatment at the hands of the police, (in terms of
the provision of their rights, physical treatment)
and observe any visible injuries. It is crucial to extend the safeguards to all forms of detention to
counter any abuse by the authorities.

ACCESS TO A LAWYER5
must be extended to any person held in official custody
including for administrative purposes, irrespective of legal
status (i.e. whether deemed a witness, formally declared
a suspect or not). The lawyer should be able to communicate privately with the detainee from the outset of their
custody, including before and during questioning, whether
preliminary, informal or official. The lawyer should be able
to attend police questioning.
Access to a lawyer during trial preparation is a distinct,
albeit related, right as the purpose is to ensure a fair trial (and not to necessarily to prevent torture) and does
not satisfy the broader need as illustrated in the earlier
phases. Effective legal aid covering these stages and not
just at a court hearing, as it is often seen to be the case,
needs to be provided to those who cannot afford to pay
for a lawyer. That is, where a suspect cannot appoint or
pay for their own lawyer, a legal aid lawyer needs to be appointed for them (ex officio) by the authorities. Otherwise,
the right of access to a lawyer becomes elusive for those
in police custody who cannot afford one.

MOREOVER


Separating the detention and investigative functions of
the police has been emphasized by both the UN Committee Against Torture and the European Committee
for the Prevention of Torture as significant to the prevention of torture and ill-treatment.10



A comprehensive custody record, detailing when an individual was detained, interviewed, transferred, offered
food, medically examined, informed of rights, visited by
third parties etc., is a fundamental safeguard.11
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