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DEFINITION(S) OF TORTURE
Torture is universally and absolutely prohibited by inter-
national treaty and customary law.1 The internationally 
recognised definition2 of torture is found in the United 
Nations Convention Against Torture and Other Cruel, 
Inhuman or Degrading Treatment or Punishment (UN-
CAT).3 This has been adopted by regional and domestic 
legal frameworks.

ARTICLE 1 (1) OF THE UNCAT 
defines torture as ‘any act by which severe pain 
or suffering, whether physical or mental, is inten-
tionally inflicted on a person for such purposes 
as obtaining from him or a third person informa-
tion or a confession, punishing him for an act he 
or a third person has committed or is suspected 
of having committed, or intimidating or coercing 
him or a third person, or for any reason based 
on discrimination of any kind, when such pain or 
suffering is inflicted by or at the instigation of or 
with the consent or acquiescence of a public offi-
cial or other person acting in an official capacity. 
It does not include pain or suffering arising only 
from, inherent in or incidental to lawful sanctions.’

ELEMENTS OF TORTURE
All four elements of (1) severe pain or suffering, (2) in-
tentionality, (3) specific purpose, and (4) official capaci-
ty are considered and required by a court to rule whether 
alleged ill-treatment amounts to torture.

Severe pain or suffering, whether physical or mental: 
could be an individual method or a combination of meth-
ods, occurring on one occasion or over time.4 Pain need 
not be prolonged; 5 it can be short-lived.6 Mental pain 
can constitute torture on its own, and need not be cou-
pled with physical pain. Interpreting ‘severe’ has proven 
difficult,7 as it involves the intensity of pain based on a 
multitude of factors, objective and subjective, including 
duration, a victim’s health, age, and sex.8

Intentionality: refers to the perpetrator’s motive to delib-
erately inflict severe pain. This is to be determined not 
subjectively but objectively.9 Recklessness, but not neg-
ligence, might also satisfy this element.10

Purpose: includes obtaining information or confession, 
intimidation, punishment, or discrimination of any kind, 
towards a victim or a third person.11 

Official capacity: has been interpreted to include per-
sons with any officially recognized role, whether formal-
ly or informally. ‘Acquiescence of a public official’ has 
also garnered attention recently with states increasingly 
using private contractors.12 State inaction on issues of 
gender-specific violence are discussed under this ele-
ment.

CRUEL, INHUMAN OR DEGRADING TREATMENT 
OR PUNISHMENT (CIDTP)
Whilst also prohibited, CIDTP is not defined in interna-
tional law. The line between torture and CIDTP is clear 
in a number of cases, where the given ill-treatment does 
not amount to torture because one or more of the four 
elements is missing. However, due to the complexity of 
the severity assessment this line may be unclear in other 
cases13 Wherever the line is drawn, CIDTP can never be 
clearly delinked from torture, as CIDTP embodies acts 
which are considered to ‘fall short’ of torture. It is, there-
fore, relatively defined.14 

It is also important to note that there is also a ‘minimum 
level of severity’ that needs to be fulfilled before any 
treatment could be said to amount to any form of ill-treat-
ment, whether torture, inhuman or degrading treatment 
or punishment. There is also no clear distinction between 
what amounts to cruel and inhuman and what amounts 
to degrading.15 CIDTP is to be interpreted as expansively 
as possible to offer the broadest protection18 

TORTURE METHODS
There is no exhaustive list of methods inherently 
constituting torture. The following, however, are 
recognized by the literature, legal and medical, 
as being methods which, given a particular set 
of circumstances (duration, purpose, degree, se-
verity, cumulation, other environmental factors 
etc.), constitute torture: beatings, falanga, denial 
of basic human need (water, food, sleep, etc.), 
sexual humiliation, threats, stress positions. See 
accompanying fact-sheets for more information.

MOREOVER
	Torture and CIDTP are both absolutely and universal-

ly prohibited, with no exceptions or justifications. All 
states, whether or not they are parties to the UNCAT, 
are therefore prohibited from resorting to torture. Indi-
viduals are also able to sue governments for violating 
this obligation.

	The ‘lawful sanctions’ clause remains contested. By 
one prominent authority, it effectively lacks any mean-
ing or force.19 By others, these are to be defined as 
sanctions in line with international standards such as 
imprisonment.20 

	The understanding of torture is evolving and, there-
fore, unfixable, as it is informed by developments in 
the uses of state power (for example in terms of po-
licing and punishment) and the societal expectations 
around its legitimate boundaries.

	Regional bodies and states are free to adopt broader, 
but not narrower, definitions of torture.21
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