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Legal No 5 – Criminalising Torture
CODIFYING THE CRIME OF TORTURE
A central aspect of domestic implementation of the United Nations Convention Against Torture (UNCAT) is to ensure that its national criminal law criminalises the act of
torture in line (at a minimum) with the definition in Article
1 of the UNCAT, as a specific and distinct crime.1 It is not
sufficient to solely have a prohibition in constitutional
law.2 (see further ‘Defining Torture’ factsheet) Distinct
codification advances recognition of the ‘special gravity
of the crime of torture’, thereby enhancing punishment,
deterrence and monitoring.3 Some states have legislated
to define torture more broadly to include acts by private
actors.4

MODES OF CULPABILITY
Article 4 (1) of the UNCAT requires states to ‘ensure that all acts of torture are offences under its
criminal law. The same shall apply to an attempt
to commit torture and to an act by any person
which constitutes complicity or participation in
torture.’5 Different modes of liability need to be
included in national anti-torture legislation including: commission; attempt; complicity and other
degrees of participation; encouragement; incitement; acquiescence.6

Relatedly, immunities and amnesties are also not
applicable to the crime of torture.13 Statute of limitations (i.e. a time limit on prosecution) also do
not apply.14 If still enshrined in the domestic law,
such limitations to the absolute nature of the prohibition must be repealed.

ESTABLISHING JURISDICTION
Article 5 of the UNCAT requires states to establish jurisdiction over the crime of torture committed on any territory under its jurisdiction and over perpetrators and victims
who are its nationals.15 Article 7 embodies the extradite
or prosecute principle (aut dedere, aut judicare), requiring
states to either extradite or prosecute alleged perpetrators of torture.
The domestic law should also provide for universal jurisdiction over torture. In other words, a state should be able
to prosecute non-nationals for the crime of torture, if they
are present on its territory.16 Customary international law
permits the exercise of universal jurisdiction over torture,
including when committed in states not party to the UNCAT.17 (For exercise of jurisdiction, see the factsheet on
‘Prosecuting Torture’.)

APPROPRIATE PENALTIES

MOREOVER

Article 4 (2) of the UNCAT requires states to ‘make these
offences punishable by appropriate penalties which take
into account their grave nature’.7 Whilst not establishing
a firm rule, the Committee Against Torture has generally
recommended that torture be punished with a minimum
of six to a maximum of twenty years of imprisonment,
depending on the severity.8



The obligations to criminalise torture do not
apply to CIDTP. Instead, Article 16 of the UNCAT merely requires states ‘undertake to prevent’ acts amounting to CIDTP.



Article 11 of the UNCAT requires states to systematically review ‘interrogation rules, instructions, methods and practices as well arrangements for the custody and treatment of person
subjected to any form of arrest, detention or
imprisonment’.



Discrepancies between Article 1 and domestic
law are seriously scrutinized by the Committee Against Torture as they are seen to create
‘loopholes for impunity’.18 The UNCAT requires
that national laws and performance are continually reviewed and, if ineffective, revised.19



It is corollary that persons be protected against
any retaliation who resist what they view as
unlawful orders or who cooperate in the investigation of torture or ill-treatment, including by
superior officials.20

The difficulty here lies in the particularity of what severe
punishment means in different jurisdictions. In any case,
punishment where torture is proven should be equal to
that of the most serious offences in that jurisdiction, except the death penalty.9

NO JUSTIFICATIONS: DEROGABILITY,
DEFENCES, IMMUNITIES & AMNESTIES
There are no exceptional circumstances, such as
state or threat of war, political or public emergency, or defences, such as obeying orders or ‘necessity’, under which torture can legitimately be
inflicted.10 Resort to torture and CIDT has been
observed to increase in exceptional circumstances which further underscores the need to reject
derogations.11 Traditional or religious justifications are equally rejected.12
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